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A. SUPPLEMENTAL ASSIGNMENTS OF ERROR

1. Appellant assigns error to Finding No. 11 to the
extent it finds:

[A]1l of the aforesaid persons being photographed were in
a place where they would have a reasonable expectation of
privacy. The residential backyards surrounded by six-
foot stockade fencing were places where one may
reasonably expect to be free from casual or hostile
intrusion or surveillance within the meaning of RCW
9A.44.115(1) (e) (4ii) .

CP 38A-38B.1
2. Appellant assigns error to Finding No. 7:

Detective Mayse re-contacted the Honorable Carolyn
A. Brown by telephone and applied for another telephonic
search warrant by reading from the script he had prepared
(Exhibit "7"). Exhibit "7" accurately represents the
information provided to Judge Brown by Detective Mayse.
Judge Brown orally authorized a second search warrant.

CpP 197.
B. STATEMENT OF THE CASE IN REPLY
1. Substantive Facts

David Reep was convicted of four counts of voyeurism for
taking photographs of clothed people in neighbors’ backyards
next to his home. CP 50-55. The first yard (8211) has a
wooden fence on the side adjoining the Reep property, and a
chain link fence on the fa: side of the yard. The second yard

(8217) has a chain link fence on both sides. Another wooden

1 The trial court entered three pages of Findings of
Fact and Conclusions of Law on Bench Trial. Initially the
superior court clerk sent only the first of the three pages of
findings and conclusions. Pp. 2-3 are designated 38A-38B.



fence is located on the far side of the third backyard (8221)
from the Reeps’ home. CP 38-38B, 56.

The wooden fence is six‘feet high on the neighbor’s side.
The Reeps’ driveway, however, is elevated above ground level.
CP 57. Mr. Reep himself is 6’4" tall. The Reep home has an
upper floor with windows overlooking the neighbors’ backyards.
Any person Mr. Reep’s height, or even considerably shorter,
can easily see over the wooden fence into the yards from the
driveway, the garage, or the upstairs windows, the locations
from which the photos were taken. CP 48.

There is nothing sexually explicit about the photographs.
CP 50-55.

When the trial court denied all pretrial motions, Mr.
Reep stipulated to certain facts, from which the court found
him guilty. CP 47-59, 38.

2. Procedural Facts

The police responded to the Reep residence on June 11,
2004, because of an explosion and fire from a meth lab in the
backyard.? Police sought and obtained a telephonic search

warrant for the home. This first telephonic application was

2 Mr. Reep pleaded guilty to unlawful possession of a
controlled substance with intent to deliver. CP 197. He has
completed his sentence and drug treatment, and is leading a
clean and sober life at this time. A psychological evaluation
found him not to be a threat to the community. CP 40-46.



recorded and transcribed. Judge Brown authorized a warrant
with the following language:

I am requesting a search warrant for the backyard area of
8205 Sunset Lane and to enter and search the bedroom of
David Reep located at the residence of 8205 Sunset Lane.

[al]nd it’s contents, all storage areas and
containers located therein as may apply and to seize the
following items of evidence as well as dominion papers,
documents consistent with the manufacture of
methamphetamine.

CP 151-53; Exs. 8-9.3 No "following items of evidence" were
mentioned. Nonethelesgs, the warrant that Det. Nelson signed
on behalf of Judge Brown was a pre-printed page with the
following much broader language:

Now, therefore, you are hereby commanded ... to
enter and search the above-described premises and all
buildings, outbuildings, rooms, cellars, or subcellars
thereon/ the above described wvehicle and it’s contents,
all storage areas, all containers therein as may apply,
and to seize all the evidence and items described above,
as well as any papers, documents or other matter tending
to establish the identity of persons exercising dominion
and/or control over the premises or items seized pursuant
to this warrant

Ex. 8 at 3.%

3 For the Court’s convenience and analysis, counsel
attaches Exs. 6-9, the telephone script, transcript and
warrants, in Appendix B.

4 This language is found on the third page of the
exhibit, although it is labeled "page 2."



While searching Mr. Reep’s bedroom pursuant to this

warrant, Det. Mayse5

also searched Mr. Reep’s computer. He
found images that concerned him, although they had nothing to
do with drugs[6 He described them as obvious cut-outs
épplied to look sexually suggestive. He could tell they were
not actual photographs of sexual activity.’ He testified
that he then sought and obtained a second telephonic search
warrant to search the computer. RP 81-90.

Det. Mayse testified that he wrote out a script, he read

the script to Judge Brown on the phone, and she authorized him

> Although Mayse was a detective at the time of the
search, he had been terminated from the Pasco Police
Department by the time this case was heard. RP 75-78; CP 171-
73. The court denied defense counsel’s motion for discovery
of this officer’s personnel file to determine whether there
was anything relevant to the defense, in particular that would
go to his credibility as a witness. RP 2-33. Without even
reviewing the file in camera, the court denied the motion,
ruling that prior bad acts that are not convictions are not
admissible. RP 23-24. He reiterated that ruling at the
suppression motion. RP 75-78.

6 The officer did not testify how he came across these
images; he didn’t mention any files had sexually suggestive
names. Contrast: State v. Wible, 113 Wn. App. 18, 51 p.3d
830 (2002) (names of files supported conclusion they contained
child pornography) .

7 In his script, he described what he saw as "photo'’s
of young children with out their knowledge" and "pornographic
pictures of young girls conducting sex acts that also appeared
to be graphically simulated." In the room was a "collage of
cut out pictures of young girl models, which included at list
on naked picture of a young female" [sic]. Ex. 7 at 2. Det.
Mayse said they looked like ads for 0ld Navy. RP 86.  The
photos alleged to be voyeuristic were not in the collage.



to sign a warrant on her behalf. The script included a
request to search for evidence of "narcotics," listing with
some specificity what he was seeking. RP 91-93; Ex. 7.

Again, the warrant the officer signed on behalf of Judge
Brown does not track the script of what he requested. It says
probable cause was found for evidence of "narcotics/child
sex, " namely:

muratic acid, tulane, metal bowls, burners, glassware and

other precursors consist with the production of meth; and

any data storage devices to include a computer and its
hardware, compact discs, floppy discs, portable storage
units such as USB accessible devices, digital cameras,
video cameras, photographs any documentation of criminal
activity by the suspect and other evidence not listed
that support the suspected criminal activity.

Ex. 6 at 1. The second page is the identical boilerplate of

the first warrant. Ex. 6 at 2; Ex. 8 at 3.

Before the search, Det. Mayse realized there was no
recording of his call to the judge. Nonetheless, rather than
call the judge back and make a proper record, he proceeded to
seize the computer. RP 93-95.

The photo images of the people in the backyards were
found on the computer. CP 50-55.

Det. Mayse gave this testimony on August 5, 2005 -- more
than one year after the search. RP 35, 72-97.

Judge Brown had no recollection of the call from Det.

Mayse. CP 197 (Finding 10).

C. ARGUMENT IN REPLY




1. THE EVIDENCE IN THIS CASE IS LEGALLY INSUFFICIENT
TO SUPPORT A FINDING THAT THE PHOTOGRAPHS WERE
TAKEN OF PEOPLE IN A "PLACE WHERE HE OR SHE WOULD
HAVE A REASONABLE EXPECTATION OF PRIVACY."

RCW 9A.44.115. Voyeurism
(1) As used in this section:

(c) "Place where he or she would have a reasonable
expectation of privacy" means:

(i) A place where a reasonable person would believe
that he or she could disrobe in privacy, without being
concerned that his or her undressing was being
photographed or filmed by another; or

(ii) A place where one may reasonably expect to be
safe from casual or hostile intrusion or surveillance;

(2) A person commits the crime of voyeurism if, for
the purpose of arousing or gratifying the sexual desire
of any person, he or she knowingly views, photographs, or
films:

(a) Another person without that person’s knowledge
and consent while the person being viewed, photographed,
or filmed is in a place where he or she would have a
reasonable expectation of privacy;

(Quoted more fully in Appendix C.)

a. Expectation of Privacy and Voveurism

In State v. Glas, 147 Wn.2d 410, 54 P.3d 147 (2002), two

defendants took "up-skirt" photographs of women in public
places, capturing images of their underclothing. The
Washington Supreme Court reversed the convictions,® finding
the voyeurism statute as it then existed did not encompass
such activity if it occurred in a public place.

The Glas Court considered both statutory definitions of

"a place where a person would have a reasonable expectation of

& Curiously, the state relies on the Court of Appeals
opinion that was reversed. Resp. Br. at 42.



privacy." The first was not challenged, and fairly easy to

define as

standard "peeping tom" locations ... . This would
include a person’s bedroom, bathroom, a dressing room Or
a tanning salon. These locations are all places where a
person is expected to, and frequently does, disrobe.

The second subsection, "[a] place where one may
reasonably expect to be safe from casual or hostile
intrusion or surveillance," applies to locations where a
person may not normally disrobe, but if he or she did, he
or she would expect a certain level of privacy. These
locations could include any room in a person’s domicile
other than the bedroom or bathroom, such as the kitchen,
living room or laundry room; a locker room where someone
may undress in front of others, but not expect to have
his or her picture taken; or an enclosed office where
someone may close the door to breast-feed or change for
a bike ride commute home. It would also apply to places
where someone may not normally disrobe, but would
nonetheless expect another not to intrude, either
casually or hostilely. An example would include a
private suite or office. A person would reasonably
expect that another 'individual would not place a camera
under his or her desk to view or film his or her genital
region. Thus, this second subsection is necessary and
not superfluous because it expands the locations where a
person would possess a reasonable expectation of privacy
beyond those of a traditional "peeping tom," but not so
far as to include public locations.

Id. at 416 (emphases added) .°
A back yard clearly is not a traditional "peeping tom"
location. But it also is not where a person who chose to

disrobe would expect "a certain level of privacy" when the

3 These distinctions show the flaw in the state’s
argument that "if it was not possible to see into an area, it
would not be possible to view or photograph the person located
there." Resp. Br. at 48. Glas contemplated people leaving
cameras or other "devices designed or intended to improve
visual acuity" in such places to record even what people could
not otherwise see.



yard is exposed to neighbors. The Supreme Court’s examples
from Glas conclusively settle this issue: a back yard exposed
through a chain 1link fence in one direction and to a
neighbor’s driveway, garage, and upper-story windows in the
other, is vastly different from the examples Glas lists, all
of which are enclosed rooms.

In State v. Stevenson, 128 Wn. App. 179, 114 P.3d 699

(2005), the defendant discovered his 22-year-old daughter
sunbathing in the backyard of the home they shared, wearing
only her underwear. She covered herself when she saw him. He
went into the house and sat in a room wherg he could view her
from the window. He masturbated while he watched her. The
next morning, he parted the blinds covering a window in the
bathroom door so he could watch her shower. Id. at 183-84.
Mr. Stevenson was charged and convicted of voyeurism. It
is significant, however, that he was only charged for the
incident of watching his daughter in the shower, through the
blinds covering the bathroom window. Id. at 185 n.4. The
state did not charge him for watching her through a window
while she was in the backyard, although there was no question
he "viewed" her "without her knowledge and consent" "for
purposes of sexual gratification." Under Glas, the bathroom
clearly falls within the first statutory definition. But it
also falls within the concept of the second, broader

definition, since it i1is still a room in the house. In



contrast, no one suggested the daughter had the same
expectation of privacy while in the backyard.

b. Expectation of Privacy in Other Contexts

i. Relevance

The state claims that because the statute defines

"reasonable expectation of privacy," cases involving that
concept in other contexts are irrelevant. It then somehow
argues:

Persons growing marijuana plants in a fenced backyard
where the plants could be seen from a neighbor’s second
floor window could expect their neighbors to report the
matter to the police. However, those same persons would
reasonably expect their neighbors to respect their
privacy and not subject them to hostile surveillance,
even if the neighbors may occa51onally take a casual view
of the backyard.

Resp. Br. at 39 (emphases added) .10 The Supreme Court
explicitly rejected this view in Glas:

[TlThe statute does not require that the viewing or
filming be intrusive or hostile--this relates to the
expectation of privacy. .

Additionally, both the trlal court and the Court of
Appeals seem to overlook the legislature’s reference to
a "casual" intrusion and instead focus on a "hostile"
intrusion, a distinction apparently necessary to apply
the statute to a public place.

In light of the statutory definition of "view,"
the lower courts’ interpretation of the statute would
sweep constitutionally protected conduct within the
statute’s penumbra because it could encompass s1mp1y
looking at someone appreciatively or desirously in a
public place, guch as a restaurant or a bar.

10 Quare whether the state would consider it "hostile
surveillance" if a neighbor watched while the person in the
backyard smoked marijuana, and called the police; or offered
to let the police have a view from their upper-story window.



Additionally, if the statute is read as the trial court
and the Court of Appeals interpret, then the statute
would criminalize photographing a person on a public
street, regardless of the pose, if the purpose of the
photograph was to gratify or arouse sexual desire. These
acts provide but a few examples of the potential
overbreadth of RCW 9A.44.115.

Glag, 147 Wn.2d at 420-21 (emphases added).

The statutory definition itself turns on what a person
may "reasonably expect." RCW 9A.44.115(c) (ii). As the Court
explained in Glas:

Considering that casual intrusions occur frequently when

a person ventures out in public, it is illogical that

this subsection would apply to public places. Casual

surveillance frequently occurs in public. Therefore,
public places could not logically constitute locations
where a person could reasonably expect to be safe from
casual or hostile intrusion or surveillance.

Glas, 147 Wn.2d at 415-16.

As the Court acknowledged in Glas, what a person may
"reasonably expect" turns on how people are known to behave.

The same standard is used in other legal contexts.

ii. Open View Principles

A person’s "reasonable expectation of privacy" defines
the lawfulness of a warrantless search. "[A] search occurs
under the Fourth Amendment if the government intrudes upon a

reasonable expectation of privacy." State v. Bobic, 140 Wn.2d

250, 258, 996 P.2d 610 (2000); Katz v. United States, 389 U.S.

347, 351-52, 88 S. Ct. 507, 19 L. Ed. 2d 576 (1967). But
Washington’s constitution provides that "[n]Jo person
shall be disturbed in his private affairs, ... without
authority of law.! Const. art. I, § 7. ... Thus,



Washington’s "private affairs inquiry" is broader than
the Fourth Amendment’s "reasonable expectation of privacy
inquiry."

Bobic, 140 Wn.2d at 258. But even this broader state inquiry
would not support a reasonable expectation of privacy in an
exposed back yard.
[Wlhat is voluntarily exposed to .the general public and
observable without the use of enhancement devices from an
unprotected area is not considered part of a person’s

private affairs.

State v. Jackson, 150 Wn.2d 251, 260, 76 P.3d 217 (2003) .11

A person’s greatest expectation of privacy is within
one’s home. Nonetheless, the Washington Supreme Court has
held "there is no reasonable expectation of privacy in what

can be seen through uncurtained windows," even in one’s

home .12

An officer may act as any reasonably respectful
citizen. Such a person can be expected to stand virtu-
ally anywhere on a porch like the one in this case while
waiting for a response from the door, and to look inside
while waiting. A resident who leaves unobstructed a
window immediately to the left of the front entrance
should expect that reasonably respectful persons will
look in, even if just out of curiosity.

11 Nonetheless, the state must obtain a warrant to
track a defendant’s movements in public by attaching a GPS
device to his car. Id.

12 State v. Rose, 128 Wn.2d 388, 394, 909 P.2d 280
(1996) (marijuana seen through uncovered window while standing
on front porch, where officer had right to be); State v.
Manly, 85 Wn.2d 120, 124, 530 P.2d 306 (view enhanced by
binoculars), cert. denied, 423 U.S. 855 (1975); State wv.
Drumhiller, 36 Wn. App. 592, 595-96, 675 P.2d 631, review
denied, 101 Wn.2d 1012 (1984) (view through unobstructed
window into house while lawfully on walkway to front door).

- 11 -



State v. Rose, 128 Wn.2d 388, 396, 909 P.2d 280 (1996).

. Rose left marijuana in plain wview through an
unobstructed. window, and the flashlight used by the
officer was no more invasive than observations with
natural eye81ght during daylight would have been. ..
While there is no doubt that a person’s home is a hlghly
private place, that which is left exposed to anyone
standing on a front porch impliedly open to the public
has no privacy interest in the item exposed.

Rose, 128 Wn.2d at 400-01 (emphasis added).

In fact, the Washington Supreme Court unanimously
approved a police officer’s "viewing" into a person’s storage
unit, without that person’s knowledge or consent, from a hole
in the wall of an adjacent storage unit. The éourt held the
items in the locked storage unit, whose walls went from the
floor to the ceiling, were nonetheless in "open view," due to

the hole.

Under the open view doctrine, "when a law enforcement
officer is able to detect something by utilization of one
or more of his senses while lawfully present at the
vantage point where those senses are used, that detection
does not constitute a 'search’. ... Here, the detective
was lawfully inside the adjoining unit because the
manager had given him permission to enter. Furthermore,
it appears from the record that the detective’s
observations were made without extraordinary or invasive
means and could be seen by anyone renting the unit.

State v. Bobic, supra, 140 Wn.2d at 259, citing State v. Rose,

supra.3

13 gee also: State v. Myrick, 102 Wn.2d 506, 688 P.2d
151 (1984) (no reasonable expectation of privacy from aerial
overflights on property, despite fences, no trespassing signs,
and heavy woods surrounding area); State v. Cockrell, 102
Wn.2d 561, 689 P.2d 32 (1984) (same).

- 12 -



iii. Tortious Invasion of Privacy

A similar standard i1s applied in tort actions for

invasion of privacy. In Mark v. Seattle Times, 96 Wn.2d 473,

635 P.2d 1081 (1981), the plaintiff was inside his pharmacy
after closing. The door was locked. A television cameraman
photographed the'plaintiff and others by placing his camera
against the window while standing on a neighbor’s driveway. -

[Tlhe thing into which there is intrusion or prying must

be, and be entitled to be, private. ... On the public

street, or in any other public place, the plaintiff has
no legal right to be alone; and it is no invasion of his
privacy to do no more than follow him about and watch him
there. Neither is it such an invasion to take his
photograph in such a place, since this amounts to nothing
more than making a record

Mark, 96 Wn.2d at 497.

Even if Mark’s version were true (that the [driveway] was

private), however, the place from which the film was shot

was open to the public and thus any passerby could have
viewed the scene recorded by the camera.
Mark, 96 Wn.2d at 499.

In this case, Mr. Reep was in his own home, on his own
driveway, and in his own garage when he took the photographs.
He was where he was legally entitled to be. His observations
"were made without extraordinary or invasive means and could
be seen by anyone" else who might have been there. Anyone
visiting would be able to view the same activities in the
neighbor’s backyards. It is not reasonable to expect that

people will not watch, or photograph, what occurs in such an

exposed setting.



For these reasons, the convictions should be reversed and

dismissed. State v. Green, 94 Wn.2d 216, 616 P.2d 628 (1980) ;

Jackson v. Virginia, 443 U.S. 307, 61 L. Ed. 2d 560, 99 S. Ct.

2781 (1979); U.S. Constitution, amend. 14; Const., art I, § 3.

2. THE TRIAL COURT’'S INTERPRETATION OF THE STATUTE
WOULD RENDER IT UNCONSTITUTION-ALLY VAGUE AND
OVERBROAD. :

Mr. Reep does not claim "a fundamental right to engage in
voyeurism." Resp. Br. at 40. The Glas Court already rejected
the trial court’s and the étate’s interpretation of this
statute, because adopting it would make thev statute
unconstitution-ally void and overbroad.

A third party may challenge a law as overbroad if the law
in question chills or burdens constitutionally protected
conduct. Courts permit such a challenge because of the
importance of fundamental constitutional zrights. Thus a
statute may be invalidated for overbreadth where it would be

unconstitutional as applied to others, even if not as applied

to the litigant. Glas, supra, 147 Wn.2d at 419.

A law is overbroad if it sweeps within its prohibitions
constitutionally protected free speech activities. The
First Amendment overbreadth doctrine may invalidate a law
on its face only if the law is ‘substantially overbroad.’
In determining overbreadth, a ’‘court’s first task is to
determine whether the enactment reaches a substantial
amount of constitutionally protected conduct.’ Criminal
statutes require particular scrutiny and may be facially
invalid if they ’‘make unlawful a substantial amount of
constitutionally protected conduct ... even if they also
have legitimate application.



Id., quoting State v. Webster, 115 Wn.2d 635, 641, 802 P.2d

1333 (1990), and City of Seattle v. Huff, 111 Wn.2d 923, 925,

767 P.2d 572 (1989).
Photography is a medium of speech, protected by the First

Amendment. See Stevenson, supra, 128 Wn. App. at 189 n.7.

Many famous artists create their art from photographs of
people in open-view areas. Certainly any celebrity realizes
that sunbathing in a backyard within view of the neighbor’s
upper stories or garage will result in ‘"appreciative"
paparazzi clicking photographs from those vantages. The trial
court’s interpretation clearly would criminalize such
constitutionally protected activity.

The statute by its terms forbids even the "viewing" of a
person when they are in a place in which they have a
reasonable expectation of privacy. It is ludicrous to suggest
that somehow people on their own property, in their own home
or garage, are required to avert their eyes when their
neighbors are in their exposed backyard, or face prosecution
for a crime.

The Glas Court rescued the statute by placing

a sufficiently limiting construction on a standardless

sweep of legislation. ... We need merely interpret the
plain language of the statute as written to render it
constitutional.

Id. at 421.



The Court held that the statute could not be interpreted
to criminalize a person’s thoughts.

Such an interpretation could ostensibly criminalize
lustful thoughts since the statute covers viewing a
person, defined as the "intentional looking wupon of
another person for more than a brief period of time, in
other than a casual or cursory manner," for the purpose
of arousing or gratifying sexual desire. .

If the statute is read as written, then casual or
hostile intrusion refers to the place where the intrusion
occurs, not the intruder’s mental intent. Accordingly,
the statute would not be vague because it would encompass
a place where a person would not expect either a casual
or hostile intrusion, including a living room in a pri-
vate domicile or an enclosed office, but not a public
place.

Id. at 422.
This court should apply the Supreme Court’s
interpretation of this statute, the only one that makes it

constitutional, and reverse and dismiss these convictions.

3. DETECTIVE MAYSE’'S SEARCH OF THE COMPUTER WAS
UNCONSTITUTIONAL.
a. There is No Valid Warrant Because There ig No

Independent Record of the Affidavit or the
Court’s Authorization.

Det. Mayse testified that he phoned Judge Brown for a

second warrant after he Dbegan searching Mr. Reep’s

computer.14

This issue is controlled by State v. Myers, 117 Wn.2d

332, 815 P.2d 761 (1991). The Supreme Court there reversed a

conviction based on a telephonic warrant with no recording.

14 This procedure is governed by CrR 2.3 (c). The text
of this rule is contained in Appendix A to this Reply Brief.
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An officer testified he obtained a warrant by telephone. The
officer learned there was no recording the day after the
search. He wrote down what he recalled of the preceding day’s
events.

The judge there, as here, had no independent recollection
of the events -- although there, unlike here, at least the
judge recalled receiving the call for a warrant and
authorizing a warrant. However, he recalled no details,
including the name of the officer or defendant or the details
upon which he determined that probable cause existed. Myers,
117 Wn.2d at 334-36.

As here, the trial court concluded that the testimony of
the officer at the suppression hearing "constituted a record
of the probable cause determination." The Supreme Court
flatly rejected this concept.

[M]agistrates and persons seeking telephonic warrants

must adhere to the rules governing issuance of these

warrants because compliance: (1) facilitates judicial
review, ... (2) compels respect for, and observance of,
the constitutional guaranties of the Fourth Amendment,
(3) preserves judicial integrity, ... and (4) removes
any hint of misconduct or bad faith by the prosecutor or
the police.
Myers, 117 Wn.2d at 341-42 (citations omitted) .

If a magistrate completely fails to record statements

that support a telephonic warrant, or take those

statements under oath, then this gross procedural

deviation generally renders the warrant invalid.

Id., 117 Wn.2d at 342-43.



Parties may reconstruct a recording, however, if the
omission in the contemporaneous recording does not impair
the reviewing court’s ability to ascertain what the
magistrate considered when he issued the warrant. The
court may allow the parties to reconstruct an entire
sworn statement only if detailed and specific evidence of
a disinterested person, like the magistrate or court
clerk, corroborates the reconstruction.

In this case, failure to record the entire
conversation based upon which the magistrate authorized
the warrant is a gross deviation from CrR 2.3. The

magistrate did not take notes of the conversation and
does not clearly recall the grounds upon which he
concluded that probable cause existed to issue the
warrant. It is impossible to accurately review what the
judge considered or found when he issued the warrant to
search Myers’ house and premises. The only evidence of
the telephonic affidavit 1s the ©police officers’
testimony, offered 4 months after the event, and Officer
Hiles’ report, made after the search occurred and after
the tape that could establish the accuracy of the report
was lost. This is not sufficient. We do not presume
that any party in this case abused the procedures that
govern telephonic warrants, but:
[W]e cannot be unmindful of the possibility that an
overzealous law enforcement officer may, subcon-
sciously, be tempted15 to rectify any deficiency
in his testimony before the issuing judge by post-
search repair.

Myers, 117 Wn.2d at 343-44 (emphases added) .

As in Myers, here the officer had no recording of the
call to the magistrate. The state argues, and the trial court
found, that the officer’s teétimony that he wrote out his
affidavit before making the call, and read it verbatim to the

judge, is a sufficient record for appellate review. But the

Myers Court rejected the officer’s report of what he told the

15 Such a "temptation" might explain why Det. Mayse
asked to search for evidence of methamphetamine production in
this second "warrant," when he testified the first warrant
already allowed him to search for it. Exs. 6, 7.
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magistrate not because it was inaccurate, but because no
"disinterested person" could confirm it was accurate. Here
the magistrate could not even confirm such a call was made or
any warrant authorized.

The situation here is even more egregious because the
officer knew before the search that he had no record of the
phone call. Yet, rather than phone the judge again and repeat
the process for a wvalid recording, he proceeded with the
search. RP 93-94. There were no exigent circumstances
requiring such a rush: another officer was already on the
premises, the defendant was in jail, and his parents were
offering no interference whatsoever.

This fact also requires application of Myers instead of

State v. Raflik, 248 Wis.2d 593, 636 N.W.2d 690 (2001), relied

on by the state. Resp. Br. at 24-25. In Raflik, the officer
immediately contacted the magistrate when he learned there was
no recording. They reconstructed the phone call and warrant
authorization with the assistance of the magistrate, a
disinterested party, within hours of the phone call occurring.

b. Even Detective Mayse’s Version of Events Does

Not Support a Finding of Probable Cause to
Seize the Constitutionally Protected Images

From the Computer.

Even if one accepts the uncorroborated script by Det.
Mayse as an accurate record, Ex. 7, it does not support a

finding of probable cause to search the computer. The officer



clearly was seeking té search through materials that are
constitutionally protected by the First Amendment. First
Amendment protections are not limited to political and
religious materials, as suggested by the state. Resp. Br. at
5. What he had seen was insufficient to support probable
cause, and his language of what he was looking for was
constitutionally overbroad.

This issue is controlled by State v. Perrone, 119 Wn.2d

538, 834 P.2d 611 (1992). In Perrone, the Supreme Court
reversed convictions for dealing in and possessing depictions
of minors engaged in sexually explicit conduct. It found the
search warrant for the defendant’s residence lacked probable

cause and was overly broad. The warrant authorized seizure of

the following items:

Child or adult pornography; photographs, movies, slides,
video tapes, magazines or drawings of children or adults
engaged in sexual activities or sexually suggestive
poses; correspondence with other persons interested in
child pornography, phone books, phone registers,
correspondence or papers with names, addresses, phone
numbers which tend to identify any Jjuvenile; camera
equipment, video equipment, sexual paraphernalia; records
of safe deposit boxes, storage facilities; computer
hardware and software, used to store mailing 1list
information or other information on juveniles; papers of
dominion and control establishing the identity of the
person in control of the premise; any correspondence or
papers which tend to identify other pedophiles.

Perrone, 119 Wn.2d at 543.
Where a search warrant authorizing a search for materials

protected by the First Amendment is concerned, the degree
of particularity demanded is greater than in the case



where the materials sought are not protected by the First
Amendment.

Id., 119 Wn.2d at 547. The Court explained how the affidavit
also must be particular in order for there to be a legitimate
finding of probable cause. Vague or overbroad statements of
what is found in such materials will not support a warrant.
While "child pornography" is not constitutionally
protected,
the nature of the harm to be combated requires that the
state offense be limited to works that visually depict
sexual conduct by children below a specified age. The
category of "sexual conduct" proscribed must also be

suitably limited and described.

New York v. Ferber, 458 U.S. 747, 764, 73 L. Ed. 2d 1113, 102

S. Ct. 3348 (1982) (Court’s italics, bold added).
Pornographic drawings, even of children, are
constitutionally protected. Perrone, 119 Wn.2d at 551-52,
Ferber at 764-65. Language referring to children in "sexually
suggestive poses" is far too broad to satisfy the Fourth
Amendment.
The definition of sexually explicit conduct in RCW
9.68A.011 is broad. However, a depiction of a child
under 16 years of age who is fully clothed, without
exhibition of genitals or any of the other conduct
described in the statute, could be sexually suggestive
[but still constitutionally protected].
Perrone, 119 Wn.2d at 552 (emphasis added). The reason "it
may have been impossible ... to articulate whether Mr. Reep

was stalking the children, engaging in voyeurism, performing

sexual acts with children, or participating in child
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pornography," Resp. Br. at 16, is that what Det. Mayse found
did not support any of those conclusions.

Possession of obsgcenity (not child pornography) and adult
pornography in the home also is protected.

[Wlhile the [Ferber] Court held that child pornography is
not protected by the First Amendment, that is not to say
that any search warrant having as its object the seizure
of child pornography escapes the mandate that the
particularity requirement be followed with "scrupulous
exactitude". Books, films, and the like are
presumptively protected by the First Amendment where
their content is the basis for seizure.

Perrone, 119 Wn.2d at 550 (Court’s emphasis).

The Perrone Court found instructive the distinction

between two warrants:

[Alny other books, magazines, photographs, negatives, or
films depicting obscene, lewd, lascivious or indecent
sexual conduct

1;16

was too genera while

[b] ooks, magazines, photographs, negatives, films and
video tapes depicting minors (that is, persons under the
age of 16) engaged in sexually explicit conduct

17 perrone, 119 Wn.2d at 562.

was sufficiently particular.
"Photos of young children without their knowledge" are
not illegal. CP 50-55. "Graphically simulated" sexual images

are not illegal, and cut out pictures £from newspapers,

16 United States v. Hale, 784 F.2d 1465, 1468 (9th
Cir.), cert. denied, 479 U.S. 829 (1986).

17 United States v. Hurt, 795 F.2d 765, 772 (9th Cir.
1986), modified, 808 F.2d 707 (9th Cir.), cert. denied, 484
U.S. 816 (1987).




magazines, or catalogue ads are not illegal, even if "young
girl models" in them are naked. Ex. 7 at 2; Exs. 4, 5.

This "evidence" was material protected by the First
Amendment . There was no probable cause to search further
through this man’s private materials. The language in the
warrant itself provided no greater particularity. It was an
unconstitutional search. U.S. Const., Amends. 1, 4; Const.,
art. 1, 88 5, 7.

4. DETECTIVE NELSON'S WARRANT DID NOT PERMIT A SEARCH
OF THE COMPUTER. '

a. The Warrant was Invalid Because the Magigtrate
did not Authorize the Warrant'’'s Languagdge.

There are two determinations a magistrate must make in
authorizing a warrant: . (1) Does the affidavit establish
probable cause, and (2) Does the warrant adequately describe
only the items for which there is probable cause?

If the court finds that probable cause for the issuance

of a warrant exists, it shall issue a warrant or direct

an individual whom it authorizes for such purpose to
affix the court’s signature to a warrant identifying the
property or person and naming or describing the person,
place or thing to be searched.

CrR 2.3 (e).

Det. Nelson’s telephonic record of his request for a
warrant did not include reading to the magistrate the language

of the warrant itself. Ex. 9. Thus the magistrate did not

approve the actual warrant. It cannot be a wvalid warrant



under these circumstances. Myers, supra; U.S. Const., Amend.

4; Const., art. I, § 7.

b. Detective Nelson’s Warrant Did Not Authorize
Search of the Computer.

General warrants, of course, are prohibited by the

Fourth Amendment. " [T]lhe problem [posed by the general
warrant] is not that of intrusion per se, but of a
general, exploratory rummaging in a person’s
belongings.... [The Fourth Amendment addresses the

problem] by requiring a ‘particular description’ of the
things to be seized."

State v. Perrone, supra, 119 Wn.2d at 545.

The particularity regquirement serves at least two
additional purposes. It limits the discretion in the
executing officer’s determination of what to seize.

A particular warrant also "assures the individual whose

property is searched or seized of the lawful authority of

the executing officer, his need to search, and the limits

of his power to search."

Groh v. Ramirez, 540 U.S. 551, 124 S. Ct. 1284, 1292, 157 L.

Ed. 2d 1068 (2004) (holding itemization in affidavit will not
cure vagueness in warrant).

The use of a generic term or geﬁeral description is
constitutionally acceptable only when a more particular
description of the items to be seized is not available at the

time the warrant issues. State v. Perrone, supra, 119 Wn.2d

at 547. Thus in United States v. Wong, 334 F.3d 831, 837-38

(9th Cir. 2003), the warrant specified "data as it relates to
this case" from computers, which at least authorized some

search of computers. Resp. Br. at 5.
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This case presents overwhelming proof that a more
particular description of the items to be seized was
available. The police knew there was a computer in the
bedroom before Det. Nelson sought the warrant. If they'wanted
to search the computer, they knew how to draft a warrant
permitting such a search. Det. Mayse presented such language
to the court. He also was able to articulate with specificity
what evidence of meth manufacture he sought. Exs. 6-7. Det.
Nelgon didn’t even use the word "computer." Exs. 8-9.

D. CONCLUSTION

When an unconstituticnal search or seizure occurs,
all subsequently uncovered evidence becomes fruit of the
poisonous tree and must be suppressed.

State v. Ladson, 138 Wn.2d 343, 359, 979 P.2d 833 (1999);

State v. Kennedy, 107 Wn.2d 1, 4, 726 P.2d 445 (1986); Wong

Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d

441 (1963).
Any one of the problems described above requires
suppression of the images recovered from Mr. Reep’s computer,

and a dismissal of these charges. State v. Riley, 121 Wn.2d

22, 846 P.2d 1365 (1993).

DATED this g?%day of January, 2007.

,é%am7’/ééz“'zi*“~>
ENELL NUSSBAUM, WSBA No. 11140
Attorney for Mr. Reep




APPENDIX A

(c) Issuance and Contents. A search warrant may be
issued only if the court determines there is probable cause
for the issuance of a warrant. There must be an affidavit, a
document as provided in RCW 9A.72.085 or any law amendatory
thereto, or sworn testimony establishing the grounds for
issuing the warrant. The sworn testimony may be an
electronically recorded telephonic statement. The recording
or a duplication of the recording shall be a part of the court
record and shall be transcribed i1f requested by a party if
there is a challenge to the wvalidity of the warrant or if
ordered by the court. The evidence in support of the finding
of probable cause shall be preserved and shall be subject to
constitutional limitations for such determinations and may be
hearsay in whole or in part. If the court finds that probable
cause for the issuance of a warrant exists, it ghall issue a
warrant or direct an individual whom it authorizes for such
purpose to affix the court’s signature to a warrant
identifying the property or person and naming or describing
the person, place or thing to be searched. The court shall
record a summary of any additional evidence on which it
relies.

CrR 2.3(c).



APPENDIX B

Copies of Exhibits

Ex. 6 - Search Warrant
Ex. 7 - Script Prepared by Mayse
Ex. 8 - Search Warrant drafted by Det. Nelson

Ex. 9 - Telephonic Search Warrant Application
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Your Honor, my name is DET. MAYSE of the Pasco Police Department and Im

. s “Bhecd oS .
speaking with judge DL . Your Honor, do I have your

permission to record this statement and conversation?

| N, = |
Today’s.date is June 13, 2004, and the time is //_}5 . Judge 60‘3 N
Will you swear me in? Judge E%W N , your affiant, Detective Jason

Mayse, being a-duly commissioned Police officer for the Pasco Police Department
since March of 1996. During my tennre as a police officer I have received training
in the invesiication of criminal matiers, including the investigation of SEX
CRIMES.

Your Honor, I have received the following information, THAT:

On'June 11, 2004 I responded to 8205 Sunset lane, located within the City of Pasco,
en ] arrived I observed smoke
coming from the far corner of the property. Sitting in the middle of charred out remains
was suspect Reep. His hands had been apparently burned from either putting out the fire,

or from being present during the explosion.

After viewing the area, myself and other officers suspected that an active meth lab had
exploded. I observed what lookéd like a burner that had been connected to a propane
bottle, tubing, glass jars, and the smell of chemicals similar to Tulane, and other
precursor chemicals use to manufacture methamphetamine. It was determined at that
point that the meth lab clean up crew would be called out to asses the scene and do the

clean up. The area was secured until the next day when the team could arrive.

I made contact with the homeowner, who advised their son, David Reep, had recently
een involved in counseling for a meth addicition, and had indicated in the past that he
knew how 10 manufacture meth. They also had concerns that maybe he had some other
chemicals in his room, which he uses to live in within their home. I did a cursory walk
through of the room and didn’t immediately noticed any suspicious smells or chemicais;

however, I'did tell them that we would be adding the room in the clean up search warrant.



On June 12, 2004, ] arrived along with the clean up crew, and conducted a search of the
'rioorn. During the search of the room, which was primary focused on meth recipes, and
or chemicals, which could have been stored on the suspect’s compurer or had written, I
noticed pictures on his computers of what appeared to be illicit photo’s of young children
with out their knowledge. There also appeared to be pornographic pictures of young girls
conducting sex acts that also appeared to be graphically simulated. Ar that point I shut

the computer down for later forensics.

I also noticed that the suspect had made collage of cut out pictures of young girl models,
which included at list on naked picture of a young female. I decided at this point that I
would seal off the room, and apply for a second search warrant covering evidence for the

crime of child pornography, and/ or stalking.
I was also informed by the suspect’s parents that the suspect Reep, had a storage unit

nearby and that he would frequent the unit often. I will also be included the storage unit

in this warrant.

Therefore your honor I am requesting a search warrant to enter and search the
residence and/or Vehicle located at:

8205 Susnset late, a single family residence, with a brick structure, specifically suspects
Reeps, bedroom which is located on the lower portion of the house on the Northeast
corner. |

And the storage unit:

Located at 6217 W. Court St. DBA Express Storage, unit # 355



N |
For the evidence of the crime of: Narconcs, which would include Muraric Acid, Tulane.

Large Metal bowl of a bi-layer chemical, propane burners, giassware, and other
precursors consist with the production of meth; AND any darta storage devices 1o include
a compurer and its hardware, compact discs, floppy discs, portable storage units such as
USB accessible devices, digital cameras, video cameras, photographs, any documentation
of criminal activity by the susﬁcct and any other evidence not listed that support the

suspect criminal activiry.

And its contenis, all storage areas, all containers therein as may apply, and to seize
the following items of evidence, as well as any papers, documents or other matter
tending to establish the identity of person exercising dominion and/or control over
the .premises or items seized pursuant to this warrant, and to safely keep the same
and to make a return of this warrant with a particular statement of all items seized,
and if no such items are located the return shall so state. A copy of this warrant
shall be served upon the person or persons found in possession of the items seized,
as wall as a copy of the inventory listing all items seized, and if no such person is
present at the time of the execntion of this warrant, the copies of the warrant and
the inventory shall be left in a common place upon the premises and/or within the

vehicle.

Herein fail not Judge - %ﬁ@f) n) , do I have permission to sign

your.name to this search warrant? Thank you your honor, the time is

now ///‘Z ) \&C/t@ %O\) DD /|



N
s
v
b .
i
Y
i
C
@
g
b
2
B
[

v -
- S e
¥ // 2=
- ; Y- 253
)
) .
)
) 1
)
),
)
)
)
Cowrmry-of ) -
- Smrof Washimegron ) s = =
_ _ Into=uzmeof te St of Washington - o Shedf of Coumnry and fis
degudizs_ ot o palice oficsws of the Cry of Pasce. ot i0 Gvil offiests of the Star= of ‘Washingron duiv
anmhosz=- t0 =rores: _ . . :
. .1
‘Wh=rz=s swora complzine has be=n made to and f=d with f1e undersigned IL_z%u N
0VOFT 27 HJE Lsan/ of th= Fasco Poiics Deparanent seming under garh thar he == propahis

czmse to beleve that certain evidencs © the orime of wwguhel 280U, F 4 coumalled  sis., nzmely:

(?/J lo-tt- 0 ot~ o35 A @% TN, ond s, a//wa
oo L Fhgrn Pelie [lom 0ml Depds Do (elnde ol
ol Fa 0. C—DJ/LLA)WM“L%/M%’/
TR0 StopF o, o o /(vbﬂC-Aj-g)/ r . o Fher ~[/M/i
CL Ao L—-Tf\_m,p ( e, il culin QMAZ Lodon /,-.,L,,,, e
O f} r-mz'_.\ﬁ ‘—'/M/n og FQOF’- YC.MAJL/ . —[( fﬂ/M.W)qu G
JEA» ,.A)AMA L MMJL % JM,Q AL - ,’ C ) e
fu@“"/ //IQH/.,(J 2 /H{Acfnw /. J .(—:/14 rJ/U f“-j’/% —L—L"‘i‘/ -

- /‘f . y L
4 erom T I0Ae e S W/u-a.cam T mk, U’[ﬁ'« A - ( /“”/‘5’- Lot
A -/ ' -~
C‘”"‘O‘ T) -/w, o rg oe Lo [ 4 = e 2t o L
W ' < ~. 7 —
)élxi Jl«‘\_ /-J.a’??ﬂ_a oy O} ,_J‘(__) :/’}u/r 'f]/_:).': 2. ,’Q//"/j A7 a0 2 J‘_,/va/f,_fr_____
/ 7 - ' - -

¥iin Councy:



— —

SEAP\"I—T WARRANFT

j
)
N A e man and: )

. ) e
* e
N 3 -
. . ) //
\_ ) /,"’/
\ ) //'
\ - ) _/"'/
= v
S
~ / )
)
o )
: pd
Z )
e )
£ )
£ )
Cowrrey of - \
Szzr:oL 24 snmjn/ = o =
i J.n the dzme of the St or'W;shil—mor tc Shetifl of Counry znd nuis

depuri=s. or tC palice cificers of the Clw of Pasca, or o Givil offic=ss of e Sta= of Washington duly

amhortred to eatores: , ?
Whersas sworn compizint has be=n mads o md fied with. e md..:szs:ze.:i Jude=
oy oT the Pasco Polic= D Deparonent sszang under oarh thar fe has protabis

; n&.u.;..t j’:

cose o bﬂ._1=-v=\ that ceram evidegcs o the cime el

odotlo  ootrnd Lénu_,ﬂ(,JM/L. FB////L»,L Mihln B Fheme. [aa)
He  coome Ao Dicererd et et S s of e
-Joc,w.& @1’% J% (/'.0- 44/15‘ C/{-e,;y/ ‘r afe Confswllm o-/ o /O{; -

(o lved A Apo% Comssrkot  cf S o e tns of e (A )Het
/S | )a/,i L O e B Y
@Q«QDM‘?"" FM MQ//—(/L- C@,‘Q D,«JJL @jbw‘% Tramt
'meAiLJ A Jj@% AT ﬂmm oZ = oyl Combactd
[in/u,mrz_w& e Q 5%7’97_ A o/_ﬁu,/\c,iﬂ A—ﬂﬂ-\ [ 1z o Cwﬂﬂ%wﬁa
e e g Bl o st auid ?.up Aed (’lwm,/’ Bwtmf

O bin Fondd 00 lwe e VL b o7 Latfn, oo Mo Sou St
%W Y ’// g M. v {Jm c,&~ m.(L, /um@ T &/‘—%W»‘,”W \’y""f ﬂ“ulw
% C'B"M P -‘:Q'S)_f__c-qg/ L,‘Tm/‘ C-G‘/J’L.Q.UMJ M/\f'(“f—-b W’lw..aws«’l'f_ /719/5/'
U Doyl ,Q_q_a,;m, 72 O . (et e oA > AT €205 Stmes? E0:

WIain g Counry: ) —
7+ /—/ﬁ—ﬁw <iz




Teissmponic ST Y LEnt (pags I
Neow (ReTEIOTE. you ars hersby commandad r* th= game 07 = Stars of WasinZion. with ail
| pecessITY: and OTODST 2ssiscncs, Wik sush ro‘._. as may o= nec=ssary. [0 shm =T and s=arch e apova.
Gesibed prermusss and all puildings. outhuiidings. rocms. c=ilats. or subceilars therson/ the above

. d=sezfoed vehicie and it's cont=ars. all storage gresc, zll contamess dierzin as may apniy. and © ssizs gl

the =vid=dcs and =ms descipe=d anove. as wel] as 5 20V papers, doCMSnTs or Other Mmarsr Bnding o

asmniish e id:::tir_v af persons .:x:r::'sing dominion and/or conmoi over the premises or (I2ms ssized

SuTsaEmr [0 S WaTsno 2nd o safzly ke=p Ln: same= and o maks 2 reorn of this warmmt withuin 10

sz: om the dar= herest, wirh 2 paroouier Stmrem=nr OL all fr=ms s=z=d znd the szme of M2 p=I500(s) n
wiose posseszion = sz:r_n wers foumnd. and if no such iems are locarsd the remrm sizll so sz A capy
Gr this wamranrt sazll be s::-v:a wpon tn“ person(s) found i poss=ssion of the it=ms saized. 2s wellasa
copy of the invemory listng all ir=ms s=i==2. ond if mo such c TS0M IS present & the ume of the =x==maon
of tis Warrant, the copies of the wamant and the invenmory shall b left in a canspicuous place upon the
premises/within the vehicie. Herein fail noc | |

Given wpca my hand this /4/':7 . Gay of — lemsi = 05/

//'\//—)o'e, /JMU/\ ZA_MQ __“:"'

~ A chmlc Judg=




S5 © I e W A P SO,
S8e gy afghs © %
Eg~,‘%‘=ﬂ &”!ﬂgﬂr
Teicphonic Searck W RER AN L FoL
[eiephonic Search Warram ~_ i 0 T had et R
. . o~ . - - - \‘. - — RN l‘ ; '
pNarcotics Case #0+-19333 L
Derective Mike Neison & Judge Caroivn Brown -
S~
Nelson: Okay, Your Honor, my name is Detecrive Mike Nelson of the Pastigy iy o
v . - =, -
Police Department and I am speaking with Judge Carolyn Brown. HEIR
- .. . kIPiray ~ T
Your Honor, do I have your permission 1o record this statement a.nfivﬁr\;!_ doxn
. R I
conversation? BY Q) o
CL;T : = SiITN,
Judge Browr: Yes, you do. J
Nelson: Thank you. Uh, today’s date is June 12, 2004 and the ume is now

0810 hours. Uh, Judge Brown, will you swear me in?

Judge Brown: Yes. Do you swear or affirm the testimony you are about to giv'é will
be the truth, the whole truth, nothing but the truth so help you God?

Nelson: I do, Your Honor.
Judge Brown: Please go ahead.
Nelson: Okay. Uh, Judge Brown, Your Affiant Detective Mike Nelson, being

a duly commissioned police officer for the Pasco Police Deparunent
has been employed for approximately 5 years. During Your Affiant’s
tenure as a police officer, Affiant has received waining in the
investigation of criminal matters including the investigation of
Unlawful Manufacture of Methamphetamine. Um, okay, on Juge 11,
2004 at approximately 2355 hours Officer Jason Miller and other
officers of the Pasco Police Department and Deputy Dan Gayda of the
Franklin County Sheriffs Office were dispatched to a residence of
8205 Sunset Lane on the report of a fire either there or near there.
Officer Miller arrived shortly thereafter and upon looking over a
backyard [ence at 8205 Sunsct Lanc he observed 2 male inside this
fenced area trying to put out a fire which was inside this fenced
backyard area. Officer Miller also noticed there was a strong chemical
smell at that time. Officer Miller observed a single burner Coleman
stove and mason jars in close proximity of the fire. Officers and
Deputy Dan Gayda were then let into the backyard gate by the
homeowner, Mr. Ervin Reep, spelling on that is REEP. Uh, Mr. Reep
is the acmual homeowner. Officer Miller and firemen on the scene then
discovered that the true nature of the items found at the fire, i.e.,
mason jars, chemicals consisting of cans of solvent and apparatus
consistent with the manufacture of methamphetamine that this fire was
caused by a methamphetamine manufacturer. It appeared to Officer
Miller and Deputy Gayda that the scene consisted of an illicit
operation consistng of a susp, pardon me, a suspicious combination of
chemicals and apparatus that either had been used or could be used in
the manufacture of methamphetamine. David Reep had chemical
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burns on the hands, on his hands and was in the process of putting out
the fire. Uh, David Reep is the son of Ervin Reep, the homeowner.
His parents, Mr. and Mrs. Ervin Reep, also made statements to officers
and firemen at the scene that they believed there could be additonal |
items consistent with the manufacture of methamphetaminz in David
Reep’s bedroom located downstairs at 8205 Sunset Lane. Therefore,
Your Honor, | am requesting a search warrant for the backyard area of
8205 Sunset Lane and to enter and search the bedroom of David Reep
located at the residence of 8205 Sunset Lane. Uh, you know what,
Your Honor? ’

Judge Brown: What?

Nelson: I just realized I have forgotten to get the physical description of the uh,
um, if you’d like I can...

Judge Brown: I don’t think you need it. You have the address.

Nelson: That’s correct and that was my assumption but then I'm kind of
reading down a list and I see the physical description thing on there
and I went oh, my gosh.

Judge Brown: 1 think it’s alright if you have the address there. Is it a standalone
building? It’s not an apartment?

Nelson: Yes, it is a standalone home.

_____ Judge Brown:  Then that shouldn’t be a problem.

Nelson: Okay. I'll continue then, Your Honor. And it’s contents, all storage
areas and containers located therein as may apply and to seize the
following items of evidence as well as dominion papers, documents
consistent with the manufacture of methamphetamine. Herein, fail
not, Judge Brown, do I have your permission to sign your name to this
search warrant?

Judge Brown: Uh, yes, you do.

Nelson: Thank you, Your Honor, the time is now 0816 hours and the date is
June 12, 2004,

Judge Brown: Okay, will you need a destruct order?

| i
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Nelson: Yes, I will, Your Honor, and it was discussed earlier this morning with
one of the other officers that’s familiar with this process and she told
me that I could probabiy take cars of that Monday morning.

Judge Brown: Oh, okay.

Nelson: Is that uh, sufficient?

Judge Brown: Sure. That will be fine.

Nelson: Okay, Your Honor, thank you very much for all your help.
Judge Brown: Sure.

Nelson: Bye. '

Judge Brown: Bye.

End of telephonic search warrant.



APPENDIX C
RCW 9A.44.115. Voyeurism
(1) As used in this section:

(c) "Place where he or she would have a reasonable
expectation of privacy" means:

(i) A place where a reasonable person would believe
that he or she could disrobe in privacy, without being
concerned that his or her undressing was being
photographed or filmed by another; or

(ii) A place where one may reasonably expect to be
safe from casual or hostile intrusion or surveillance;

(d) "Surveillance" means secret observation of the
activities of another person for the purpose of spying
upon and invading the privacy of the person.

(e) "Views" means the intentional looking upon of
another person for more than a brief period of time, in
other than a casual or cursory manner, with the unaided
eye or with a device designed or intended to improve
visual acuity.

(2) A person commits the crime of voyeurism if, for
the purpose of arousing or gratifying the sexual desire
of any person, he or she knowingly views, photographs, or
films:

(a) Another person without that person’s knowledge
and consent while the person being viewed, photographed,
or filmed is in a place where he or she would have a
reasonable expectation of privacy; or

(b) The intimate areas of another person without
that person’s knowledge and consent and under
circumstances where the person has a reasonable
expectation of privacy, whether in a public or private
place.1

18 This last subparagraph (b) was added after the
decision in State v. Glas, 147 Wn.2d 410, 54 P.3d 147 (2002).




